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NAIC Model Amendments Address Relationships 
Between Insurers in Receivership and Affiliated 
Service Providers

On August 17, 2021, the NAIC Executive (EX) 

Committee and Plenary adopted amendments to 

the Insurance Holding Company Systems 

Regulatory Act (Model #440) (the “Model Act”) 

and the Insurance Holding Company System 

Model Regulation (Model #450) (the “Model 

Regulation”) to address continuity of essential 

services provided by affiliates of insurers in 

receivership and to clarify ownership of data and 

other records within the affiliate relationship.

Background

The initial efforts to implement these changes began 

in 2018, as part of the NAIC’s Macro Prudential 

Initiative. At that time, the NAIC’s Receivership and 

Insolvency (E) Task Force (the “Task Force”) was 

expressly tasked with considering gaps in the 

relationship between insurers in receivership and 

their affiliated service-providers. The Task Force 

worked quickly and by the 2019 NAIC Summer 

National Meeting had formulated its first set of 

recommended changes to the Model Act and Model 

Regulation. After a few iterations in committee, 

following the 2021 NAIC Summer Meeting, the Task 

Force’s recommendations were approved and the 

revised Model Act and Model Regulation were 

adopted. As with all NAIC models, it is up to 

individual state legislators and regulators as to 

whether the changes to the NAIC models will be 

adopted at the state level. 

New Bonding Requirement for 
Affiliated Service Providers

The biggest changes in the Model Act and Model 

Regulation are the adoption of provisions 

authorizing an insurance commissioner to require an 

insurer deemed to be in “hazardous financial 

condition” to obtain a deposit or bond as security 

to ensure the provision of services pursuant to its 

contracts with its affiliate providers. The issuance of 

the deposit or bond, which is at the discretion of 

the commissioner, depends on whether the 

commissioner determines that “concerns exist with 

respect to the affiliated [party’s] ability to fulfill the 

contract(s) or agreement(s) if the insurer were to be 

put into liquidation.” The commissioner is tasked 

with determining the dollar amount of any deposit 

or bond issued, which shall not exceed the value of 

the services provided pursuant to the affiliate 

agreement in any one year. A drafting note makes 

clear that these changes impact nearly all types of 

affiliate agreements for services including, but not 

limited to, agreements for general managerial 

services, financial and actuarial services, investment 

management services, policyholder services, data 

management, etc. 

In making a determination as to whether a deposit or 

bond should be required, in addition to the financial 

position of the insurer, the commissioner must 

consider whether the affiliated party is already 

required to post a deposit or bond under state law 

regulating third-party administrators. In the event the 

https://content.naic.org/sites/default/files/inline-files/2020%20and%202021%20Revisions%20to%20Model%20%23440%20and%20%23450.pdf
https://content.naic.org/sites/default/files/inline-files/2020%20and%202021%20Revisions%20to%20Model%20%23440%20and%20%23450.pdf
https://content.naic.org/sites/default/files/inline-files/2020%20and%202021%20Revisions%20to%20Model%20%23440%20and%20%23450.pdf
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commissioner determines that a deposit is required, 

the insurer is required to deposit the funds with the 

commissioner for the duration of the affiliate 

agreement. If the commissioner determines that the 

insurer must obtain a bond, the bond shall be issued 

and held at the insurer’s discretion. Although a deposit 

or bond may not be required by a commissioner in all 

instances of hazardous financial condition, as stated in 

the drafting note, the point of these revisions are to 

make a deposit or bond available as an additional 

regulatory remedy at the commissioner’s disposal 

should an insurer be in a hazardous financial condition 

that would be grounds for substantial regulatory 

action, including supervision, conservation or a 

delinquency proceeding. 

Ownership of Records and Data

The recent revisions to the Model Act and Model 

Regulation also clarify that, when an insurer is placed into 

supervision or receivership, all records and data held by an 

affiliate in connection with the underlying affiliate 

agreement “are and remain the property of the insurer, are 

subject to control of the insurer, are identifiable, and are 

segregated or readily capable of segregation, at no 

additional cost to the insurer, [and] from all other persons’ 

records and data.” The foregoing must be expressly stated 

in the terms of all affiliate agreements. Further, the affiliate 

must be capable of providing the receiver with complete 

sets of such records and data, or must be able to provide 

the receiver with software or operating systems access on 

which the data is maintained. 

Mandatory Provisions for Affiliated 
Service Agreements

The Model Act and Model Regulation revisions 

further provide that all affiliate agreements must 

include provisions for: 

• No automatic rights for the affiliate to 

terminate the agreement if the insurer is 

placed into supervision or receivership;

• Indemnification of the insurer in the event of gross 

negligence or willful misconduct on the part of the 

affiliate for certain specified conduct when the 

insurer is placed into supervision or receivership;

• A specific time period during which the affiliate 

will provide services after termination of the 

agreement once the insurer is placed into 

supervision or receivership (including that the 

services will continue without regard to pre-

receivership unpaid fees, so long as the affiliate 

continues to receive post-receivership payments); 

• The affiliate’s agreement to continue to maintain 

the systems, programs or other infrastructure 

required to perform under the affiliate 

relationship, notwithstanding that the insurer has 

been placed into supervision or receivership (as 

long as the affiliate continues to receive post-

receivership payment for services rendered); and

• The affiliate’s commitment that, should any of 

the insurer’s policies or contracts be eligible for 

coverage by one or more funds of the state’s 

guaranty association(s), the affiliate will extend 

the aforementioned obligations to the 

proceedings of the guaranty association(s). 

Receivership Power Grab? Possible 
Clash of Jurisdictions?

Finally, specifically with respect to domestic 

insurers in supervision, seizure, conservatorship 

or receivership proceedings, the revisions to the 
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Model Act provide that any affiliate that is a 

party to an agreement with a domestic insurer 

that is “integral” to the domestic insurer’s 

operations or “essential to the insurer’s ability to 

fulfill its obligations under insurance policies” 

shall be subject to the same receivership 

proceedings as the domestic insurer. The 

commissioner may require that the terms of the 

agreement between the domestic insurer and 

the affiliate expressly provide for the affiliate’s 

consent to such jurisdiction’s supervision or 

receivership laws. 

This last provision could create an interesting 

conflict with the US Bankruptcy Code. The 

exclusion of domestic insurance companies from 

being eligible debtors under the US Bankruptcy 

Code leaves the field wide open for delinquency 

proceedings for insurers to be governed by state 

insurance codes. However, there is no such 

exclusion in the US Bankruptcy code for affiliates 

of insurers (unless they are themselves insurers). 

If an insurer becomes subject to a state insurance 

receivership proceeding, and its affiliate 

becomes a debtor in a US bankruptcy 

proceeding, it is conceivable that there could be 

a clash between orders of the US Bankruptcy 

Court applicable to the affiliate and orders 

issued by the state receivership court that affect 

the affiliate. This could also implicate provisions 

of the McCarran-Ferguson Act, which seeks to 

define the boundary between state insurance 

regulation and federal law, and could end up 

being litigated in federal court. —

Authors

Lawrence R. Hamilton
Partner, Chicago 

+1 312 701 7055

lhamilton@mayerbrown.com

Sanjiv J. Tata
Partner, New York 

+1 212 506 2205

stata@mayerbrown.com

Yuliya Feldman
Senior Associate, New York  

+1 212 506 2274 

yfeldman@mayerbrown.com

F U L L  R E P O R T  >>
View the Global Insurance 
Industry 2021 Year in Review

https://www.mayerbrown.com/ebooks/insurance-industry-year-in-review-2021/?page=1


Mayer Brown is a global services provider comprising associated legal practices that are separate entities, including Mayer Brown LLP (Illinois, USA), Mayer Brown International LLP (England), Mayer Brown 

(a Hong Kong partnership) and Tauil & Chequer Advogados (a Brazilian law partnership) (collectively the “Mayer Brown Practices”) and non-legal service providers, which provide consultancy services (the 

“Mayer Brown Consultancies”). The Mayer Brown Practices and Mayer Brown Consultancies are established in various jurisdictions and may be a legal person or a partnership. Details of the individual Mayer 

Brown Practices and Mayer Brown Consultancies can be found in the Legal Notices section of our website. “Mayer Brown” and the Mayer Brown logo are the trademarks of Mayer Brown. 

© 2022 Mayer Brown. All rights reserved. Attorney Advertising. Prior results do not guarantee a similar outcome.

Americas  |  Asia  |  Europe  |  Middle East mayerbrown.com


