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Continuing Focus on Race and Insurance
In 2021, the NAIC’s Special (EX) Committee on Race and
Insurance (the “R&I Committee”) continued its efforts to:
1.

Research and analyze the level of diversity and
inclusion within the insurance industry, and
make recommendations on action steps.

2. Research and analyze the level of diversity and
inclusion within the NAIC and state insurance
regulator community, and make
recommendations on action steps.
3. Examine and determine which practices or
barriers exist in the various insurance sectors
(P&C, Life and Health) that potentially
disadvantage people of color and/or historically
underrepresented groups, and make
recommendations on action steps.
At the Fall National Meeting, the R&I Committee
noted that in 2022 it would be developing several
white papers, including on unfair discrimination and
disparate treatment in the P&C industry and
provider networks and cultural competency in the
health insurance industry. In addition, the R&I
Committee received a presentation from the
Colorado Division of Insurance (“Colorado DOI”),
as well as presentations from the American Property
Casualty Insurance Association, Blue Cross Blue
Shield of Illinois and Zurich North America.

Colorado Legislation
The Colorado DOI’s presentation related to a bill
(“SB21-169”) that was signed by the governor of
Colorado on July 6, 2021, and became effective on
September 6, 2021. This legislation provides the
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Colorado Insurance Commissioner with the
authority to promulgate rules to guard against the
use by insurers of external consumer data and
information sources in a way which unfairly
discriminates against an individual based on that
individual’s protected characteristics.
The intention behind SB21-169 is to require
insurers doing business in Colorado to stress test
their big data systems and to take corrective
action to address consumer harms identified from
such testing. This testing is required in order to
protect Colorado consumers from insurance
practices that result in unfair discrimination on the
basis of race, color, national or ethnic origin,
religion, sex, sexual orientation, disability, gender
identity or gender expression.
The fundamental concern of the Colorado DOI,
which underlies SB21-169, is that the rapid
expansion of big data has transformed insurance
practices in ways that are still being understood.
Data presented by the Colorado DOI showed that
use of certain algorithms can operationally result in
biases against certain minority communities, and it
is the goal of SB21-169 to capture such instruments
for modification before they are introduced to
consumers. The central principle of the law is that a
simple correlation to risk will not be sufficient if an
underlying insurance practice also correlates to a
protected class and negatively impacts that class.
Specifically, SB21-169 imposes a three-prong test to
determine if an insurance practice results in unfair
discrimination: (1) the use of external data or
technology has a correlation to a protected status;
(2) the correlation results in a disproportionately

negative outcome for such protected status; and
(3) the negative outcome exceeds the reasonable
correlation to the underlying insurance practice,
including losses and costs for underwriting.

previously assessed and found not to be unfairly
discriminatory. The Colorado DOI must also
consider the impact of any proposed rules on the
solvency of insurers when drafting such rules.

SB21-169 specifically applies to the following
insurance practices: (1) marketing; (2)
underwriting; (3) pricing; (4) utilization
management; (5) reimbursement methodologies;
and (6) claims management. Further, the law
applies broadly to life, health and P&C insurers
who utilize external consumer data and
information sources, algorithms and predictive
models. However, the law specifically excludes
title insurance, bonds executed by qualified
surety companies and commercial insurance
policies (other than business owners’ or
commercial general liability policies with annual
premiums of $10,000 or less).

A stakeholder process will be used to help
determine appropriate rules for the Colorado
Insurance Commissioner to promulgate and such
rules will ultimately describe the balancing test
which insurers doing business in Colorado will have
to perform when testing big data practices. The
Colorado DOI reported that it anticipated that
stakeholder meetings by line of insurance and
insurance practice would begin in mid-January
2022, with any rules developed through this process
to be effective no earlier than January 1, 2023.

SB21-169 requires regulations adopted by the
Colorado DOI to require insurers to: (1) provide
information on the external consumer data and
information source used in developing and
implementing their algorithms and models; (2)
explain how the insurer uses external consumer
data and information; (3) establish and maintain a
risk management framework or similar process to
determine whether their big data systems result in
unfair discrimination and attest to its
implementation; and (4) provide an assessment of
the results of the risk management framework or
similar process. Further, any regulations adopted
by the Colorado DOI must establish a reasonable
timeframe for insurers to remedy any unfairly
discriminatory impact and allow insurers to utilize
external data sources and algorithms or predictive
models using data sources that have been

Center for Economic Justice Letter
Circulated with the Fall National Meeting
materials for the R&I Committee was a letter from
the Center for Economic Justice (the “CEJ”). In its
letter, the CEJ endorsed the role of the R&I
Committee as a coordinating body for the NAIC’s
efforts to address systemic racism in insurance,
but expressed the view that by centralizing these
efforts solely on the R&I Committee, the
committee was taking on an issue whose scale is
beyond its capacity and, further, that such
centralization was precluding other groups within
the NAIC from examining issues of race and
insurance in their subject matter areas.
Consequently, the CEJ urged the R&I Committee
to distribute work to relevant NAIC subject matter
committees, task forces and working groups,
while continuing the coordination of work on race
and insurance as well as addressing high-level
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issues that cross lines of insurance and phases of
the insurance life cycle. In line with the
recommendation in its letter to distribute the
work on race and insurance issues more widely
across the NAIC, the CEJ also proposed a number
of new charges on the issue of race and insurance
to specific NAIC subject matter committees, task
forces and working groups, which it requested
that the R&I Committee pass on for consideration
by such bodies.
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