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States Continue Adoption of Amended Credit for
Reinsurance Models as Federal Preemption Deadline Looms
As we reported in our 2020 Year in Review, US
jurisdictions are currently revising their laws and
regulations governing credit for reinsurance to
implement the amendments to the National
Association of Insurance Commissioners
(“NAIC”) Credit for Reinsurance Model Law and
Model Regulation (the “NAIC Models”). The
amended NAIC Models are intended to satisfy
the requirements of the bilateral agreements on
insurance and reinsurance entered into by the
US with the European Union and the UK in 2017
(the “Covered Agreements”). After the NAIC
completed its drafting of amended NAIC
Models in 2019, the following two years saw
legislative efforts and action by state insurance
regulators across the US implement the
amendments. Now, for those states that have
not yet completed these efforts, the federal
preemption deadline is looming.

Status of Adoption of the Amended
NAIC Models
For a state to adopt the amended NAIC Models
typically requires two steps. First, the state’s
legislature must enact legislation amending the
state’s credit for reinsurance statutes to conform
with the NAIC Credit for Reinsurance Model Law.
Second, after this legislation is enacted, the state’s
insurance regulatory authority must adopt
amendments to its credit for reinsurance model
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regulations to conform with the NAIC Credit for
Reinsurance Model Regulation. Due to the various
legislative and regulatory procedures that may be
in effect in a particular state, that process of
implementing the amended NAIC Models may take
many months to complete.
As of early January 2022, 46 jurisdictions had
enacted the amendments to the NAIC Credit for
Reinsurance Model Law, of which 26 had also
adopted regulations incorporating the
amendments to the NAIC Credit for Reinsurance
Model Regulation and 10 had proposed such
regulations that were still pending adoption. The
major US jurisdictions that had not yet enacted
the amendments to the NAIC Credit for
Reinsurance Model Law included the District of
Columbia, Hawaii, New Jersey, New Mexico,
Puerto Rico and Wisconsin—although a number
of these jurisdictions had legislation pending to
enact these amendments. Overall, over one-half
of all US jurisdictions had not completed their
processes required to adopt the amended NAIC
Models as the new year began. This will likely
result in a scramble over the next few months, as
we head into the final stretch before the US
federal authorities will be required to commence
their analysis as to whether the insurance laws of
those states that have not adopted legislation
satisfying the requirements of the Covered
Agreements should be federally preempted.

How Federal Preemption Would Work
The Covered Agreements require the Director of
the Federal Insurance Office (“FIO”) to evaluate US
state insurance laws and regulations for compliance
with the requirements of the Covered Agreements.
If the FIO Director finds that a US jurisdiction’s laws
and regulations do not comply with these
requirements, such US jurisdiction’s laws will be
federally preempted. The FIO Director will complete
any necessary preemption determinations by
September 1, 2022. In December 2021, at the
meeting of the NAIC Reinsurance (E) Task Force, all
US jurisdictions were urged to adopt the amended
NAIC Models by no later than July 1, 2022 in order
to enable the FIO Director to complete this analysis
in a timely manner. This gives those US jurisdictions
that have not yet adopted the amended NAIC
Models only a short window to finish adopting
them. Those states that have not yet finished the
process of enacting the amendments to the NAIC
Credit for Reinsurance Model Law face a particularly
tight timeline.
As we previously reported, the NAIC Models will
also become an accreditation standard effective as
of September 1, 2022, with enforcement by the
NAIC commencing as of January 1, 2023. As a result,
any states that fail to adopt the amended NAIC
Models this year will risk losing NAIC accreditation.
This provides yet another incentive for the states to
work as quickly as possible to adopt the amended
NAIC Models.

First “Reciprocal Jurisdiction
Reinsurers” Approved
We have seen a significant amount of interest in recent
months from various international reinsurers in applying for
reciprocal jurisdiction reinsurer status in those states that
have adopted the amended NAIC Models. Such status
permits a reinsurer to post zero collateral in connection
with its new reinsurance agreements with US cedents
(subject to the right of the reinsurer and a US cedent to
contractually negotiate a higher collateralization
requirement for their reinsurance agreement).
In late 2021, the NAIC Reinsurance Financial
Analysis (E) Working Group approved a total of six
non-US reinsurers for “passporting” as reciprocal
jurisdiction reinsurers, for which the California
Department of Insurance and the Maryland
Insurance Administration acted as the “lead state”
insurance regulators. As a reminder, the passporting
process enables a reinsurer that has been approved
as a reciprocal jurisdiction reinsurer in a “lead
state” jurisdiction to apply for the same status in
other US jurisdictions. We also understand that
other states, such as Iowa, have approved
applications from certain non-US reinsurers to
become reciprocal jurisdiction reinsurers only in
that state (i.e., without a subsequent application
process for passporting in the other states).
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Other Regulatory Developments
Related to Credit for Reinsurance
In September 2020, the lead insurance supervisors
for the Republic of Korea—the Financial Services
Commission and the Financial Supervisory
Service—submitted an application to the NAIC
requesting that the Republic of Korea be
designated as a Qualified Jurisdiction. Receiving
such status would have also paved the way for the
Republic of Korea to become recognized by the
NAIC as a Reciprocal Jurisdiction. In May 2021, the
NAIC’s Mutual Recognition of Jurisdictions (E)
Working Group approved the Republic of Korea’s
application for Qualified Jurisdiction status after
consulting with US federal authorities. However, this
application process later stalled when the US trade
industry groups submitted a comment letter to the
NAIC that pointed out that the Republic of Korea
requires localization of data that may create extra
obstacles for US reinsurers looking to do business in
the Republic of Korea. NAIC representatives have
been discussing this issue with both the Republic of
Korea insurance supervisors and the US trade
groups. While these talks remain ongoing, the
Republic of Korea’s application for Qualified
Jurisdiction status appears to be on hold.
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