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Renewed NAIC Scrutiny of Private Equity
Investments in Insurers
Background
Nearly a decade ago, the NAIC focused
significant attention on whether acquisitions
of insurance companies by private equity
(“PE”) acquirers should receive special
scrutiny. These efforts culminated in 2015,
with the incorporation of new guidance into
the NAIC’s Financial Analysis Handbook,
which is used by state insurance department
examiners in reviewing “Form A” applications
seeking approval for the acquisition of
insurers. Although the original stimulus for
the NAIC to develop the guidance was a
concern about acquisitions of insurers by PE
firms and hedge funds, the guidelines were
made applicable to all “Form A” applications,
regardless of the identity of the acquirer.

Capital Markets Bureau Calls for
Renewed Scrutiny of PE Acquisitions
Since 2015, the volume of PE investment in US
insurance operations has increased, with PE
acquirers showing a particular interest in
acquiring life insurance groups. According to
the NAIC Capital Markets Bureau, at least 177
US insurance companies are currently controlled
by PE firms. The Capital Markets Bureau is now
expressing its concerns to the NAIC that these
acquisitions may pose financial stability issues
for the insurance industry, and that transactions
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between insurance companies and their PE
owners may be underreported to state
insurance regulators. In a September 30, 2021
presentation to the NAIC Financial Stability (E)
Task Force (the “FS TF”), Eric Kolchinsky,
Director of the Capital Markets Bureau and the
SSG, asserted that PE-owned insurers present
“novel regulatory risks”:
1.

PE-owned insurers focus far more on investing
in ABS than do traditionally owned insurers.

2. PE firms seek to extract value from PE-owned
insurers via asset management fees rather than
dividends and salaries, and they use affiliate
transactions to do so:
• A PE firm may set up an SPV (a “first degree
affiliate”), managed by an affiliate of the PE
firm, that issues CLOs or other structured
products in which the PE-owned insurer
invests. Mr. Kolchinsky asserted that it is
“common” for insurers to report such
arrangements as unaffiliated investments.
• A PE-owned insurer may invest in CLOs or
CFOs that hold debt and equity of “second
degree affiliates” of the insurer (i.e., other
portfolio companies of the PE firm that
controls the insurer). Mr. Kolchinsky referred
to one example where 70% of CLOs held by an
insurer had some exposure to its PE owner’s
portfolio companies.

Mr. Kolchinsky suggested that one of the NAIC’s
model acts—the Insurance Holding Company
System Regulatory Act (“Model Act”)—be
amended to add the following definition of
“Financial Entity Owned Insurer”:
“Financial Entity Owned Insurer” is a regulated
insurer, which is controlled by or has a long-term
investment management agreement with an
entity, which: (1) derives the majority of its
revenue through the management of or
investment in financial assets, (2) is not itself a
regulated insurer, and (3) has some minimum
amount of assets under management (“AUM”).
Mr. Kolchinsky also suggested that the definition of
“affiliate” in the Model Act be amended to include
entities managed by an affiliate of a Financial Entity
Owned Insurer, and that such insurers be required
to disclose the following:
• fees paid or accrued to “first degree
affiliates” and “second degree affiliates”;
• AUM of all affiliates; and
• investments where there are “other
relationships” with “first degree affiliates”
and “second degree affiliates.”

Development of New
“Regulatory Considerations”
The FS TF delegated responsibility for considering
issues raised by PE ownership of insurers to its
Macroprudential (E) Working Group (“MWG”). On
December 7, 2021, the MWG exposed for comment
an initial draft list of “regulatory considerations”
applicable to PE-owned insurers, for a comment

period ending on January 18, 2022. At its meeting
on February 1, 2022, the MWG made some
revisions to the document based on comments
received and voted to adopt the revised document
and send it “up the ladder” to the FS TF. The FS TF
adopted this revised document without any
changes on February 22, 2022.
As adopted by the FS TF, the document outlines
13 regulatory considerations, which are stated to
be “applicable (but not exclusive)” to PE-owned
insurers. These considerations may be
summarized as follows:
1.

Regulators may not be obtaining clear pictures
of risk due to holding companies structuring
contractual agreements in a manner to avoid
regulatory disclosures and requirements.
Additionally, affiliated/related party agreements
impacting the insurer’s risks may be structured
to avoid disclosure (for example, by not including
the insurer as a party to the agreement).

2. Although the Model Act includes a presumption
of control based on 10% or greater ownership of
voting securities, control and conflict of interest
considerations may exist even where there is
ownership below that level. For example,
“control” may be exercised through board and
management representation or contractual
arrangements, including non-customary
minority shareholder rights or covenants,
provisions in investment management
agreements such as onerous or costly
termination provisions, or excessive control or
discretion given over the investment strategy
and its implementation.
3. The material terms of an investment
management agreement and whether they
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are arm’s-length—including fees,
termination provisions, and the degree of
discretion or control of the investment
manager over investment guidelines,
allocation and decisions.
4. Owners of insurers may be focused on shortterm results, which may not be in alignment with
long-term nature of liabilities in life insurance
products. For example: (i) investment
management fees, when not “fair and
reasonable,” could be a “disguised dividend,”
and (ii) owners of insurers may not be willing to
transfer capital to a troubled insurer.
5. Owners of insurers may not have the correct
priorities or the appropriate experience, which
could lead to market conduct issues. For
example, owners who lack expertise in running a
life insurance company may rely excessively on
third-party administrators, leading to lapse,
early surrender and/or exchanges of contracts
with in-the-money guarantees and other
important policyholder coverage and benefits.
6. There is no uniform definition of PE and there
are challenges with maintaining a complete list
of insurers’ material relationships with PE firms.
7.

There is a lack of identification of related partyoriginated investments (such as structured
securities), which may create potential conflicts
of interests and/or hidden fees in the portfolio
structure. Assets created and managed by
affiliates may include fees at different levels of
the value chain.

8. Underlying affiliated investments and/or
collateral cannot be easily identified within
structured security investments, for example,
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loans in a CLO issued by a portfolio company
of a related PE firm.
9.

There is a concern that disclaimers of affiliation
can be used to avoid disclosure of relatedparty investments, although the new Schedule
Y, Part 3, is addressing this issue by identifying
all entities with 10% or greater ownership,
regardless of disclaimers of affiliation.

10. There has been a material increase in privately
structured securities, which introduce other
sources of risk or increase traditional credit risk
(such as complexity risk and illiquidity risk) and
involve a lack of transparency.
11. The level of reliance on rating agency ratings
and their appropriateness for regulatory
purposes (e.g., accuracy, consistency,
comparability, applicability, interchangeability
and transparency).
12. The trend of life insurers in pension risk transfer
business to support such business with the more
complicated investments outlined above.
13. Insurers’ use of offshore reinsurers (including
captives) and complex affiliated sidecar vehicles
to maximize capital efficiency, reduce reserves,
increase investment risk and introduce
complexities into the group structure.
For the most part, the foregoing list of regulatory
considerations is just that—a list of concerns that
the various units within the NAIC structure are
expected to consider how to address. In fact, the
final version of the document is annotated with
cross-references to numerous initiatives that other
NAIC units have already been taking with respect to
the various considerations. However, some of the

considerations listed are likely to spark new
initiatives and, one presumes, a response from the
PE community challenging many of the assertions in
the list of considerations and the underlying
assumptions reflected in them.

Potential Addition to NAIC
Database to Flag PE Acquisitions
Separately, the NAIC National Treatment and
Coordination (E) Working Group is currently
considering an addition to the NAIC’s “Form A”
database for purposes of informing state insurance
regulators of a PE firm’s acquisition of control of an
insurer and to maintain a database of PE-owned
insurers. For purposes of adding to this database,
the NAIC is currently considering the following
definition of “private equity”:
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“an alternative form of private financing,
typically away from public markets, in which
funds and/or investors directly invest in
companies or engage in buyouts of such
companies. Private equity firms can typically be
classified as venture capital, mezzanine, private
credit and leveraged buyout funds, and they
are generally structured as partnerships with
several limited partner investors. The
companies they invest in may be deemed
portfolio companies, which may include
insurance companies. The companies may also
be held on the firm’s balance sheet as a
strategic investment.”
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